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O  35 
c kiem sat viec giai quyet vy an hanh chinh 

AD 	Thong qua kat qua xet xir phuc tham vil an hanh chinh, Vin kiam sat nhan Aro)  dan cap cao tai Da gang thong bac) rat kinh nghiam ve viac áp dung phap 141 
trong Gang tac hem sat giai quy6t vv an hanh chinh nhu sau: ..,------- 

Vu an: "Kin quyet clinh hanh chinh, hank vi hanh chinh trong linh vyt 
qucin Iii &it dal", gicra: 

Ngtroi khOi kin: Ong Nguygn Van Y 

Dia chi: 63 dueyng Giai Phong, phuang Tan Thanh, thanh phi') Buon Ma 
ThuOt, tinh Dak Lak. 

Nolen bi kian: 

fly ban nhan clan thanh pha Buon Ma Thu0t, tinh Dak Lak. 

Chit tich Oy ban than dan thanh ph a Buon Ma ThuOt, tinh Sc Lack. 
Ni dung vy an: 

Ngay 17/3/2018 6ng Nguyan Van Y lam don de nghi fly ban than an (viet 
tat: UBND) thanh ph a Buon Ma ThuOt, tinh Dal Lak thu hi Giay chi:mg nhan 
quyen sir dung Tat (viat tat: GCNQSDD) sa AFT 951432, cap ngay 26/02/2007 tai 
thira dat sa 63, ter ban da so' 33, dian tich 53m2, da cap cho he) Ong Nguien Van Y 
tai dia chi 63 dual-1g Giai PhOng, phuOng Tan Thanh, thanh pha Bu6n Ma ThuOt, 
tinh Dak Lak, voi 15T do tai GCNQSDD ten ghi ni sa tin sir dung dat la khong 
diing phap luat, niumg Chit tich UBND thanh pha Ban Ma ThuOt ban hanh Van 
ban sa 3499/UBND-TNMT ngay 12/10/2018 tir chai thu hai GCNQSDD sa Ali 
951432 cap ngay 26/02/2007 lieu teen. Do vay, 8ng Nguygn Van Y khei kien yeu 
cAu hily bo toan b0 Cong van so' 3499/UBND-TNMT ngay 12/10/2018 dm Chu 
tich UBND thanh pha Buck Ma ThuOt, tinh Dale Lak va buOc UBND thanh pha 
Buon Ma ThuOt phai thue hian hanh vi hanh chinh la le.5 quyat dinh thu hi 
GCNQSDD dal cap se") AFT 951432 ngay 26/02/2007 cho h0 8ng Nguygn Van Y. 

Ban an so tham sá 22/2019/HC-ST ngay 16/8/2019 dm Tea an nhan dan 
. tinh Bak Lak; Tuyen xfx "Kheing chap' nhan clan khoi kien caa ong Nguyin Van Y 
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ye' viec yeu cdu hity b6 Cong van so' 3499/UBND-TNMT ngay 12/10/2018 cza Chit 
tich Qv ban nhan dein thanh phor  Bu6n Ma Thuat va yeu cdu buac UBND thanh 
pha Buon Ma 'Mat pMi ban hanh Quygt dinh thu hdi GCNQSDD so AH 951432 
ddi vai theca deft sd 36, to ban cid so 33, do UBND thanh pha Allan kg Thu at cap 
ngay 26/02/2007 cho ha Ong Nguyin Van Y". 

Ngay 23/8/2019 ong Nguyen Van Y khang coo Ban an hanh chinh so tham • • 
s6 22/2019/HC-ST ngay 16/8/2019 dm Tea an nhan dan tinh Dak Lk. 

Ban an hanh chinh phoc thArn s6 112/2020/HC-PT ngay 01/7/2020 tha Toa 
an than dan cap cao tai Da Nang; guy& dinh• 

"Sim Ban an hanh chinh so' thdm sd 22/2019/HC-ST ngay 16 thcing 8 nam 
2019 cita Toa an nhein &in tinh Dak Lak: 

I. Chcip" nhan yeu cdu khai 	can Ong Nguyen Van K Huy toan b COng 
van sO 3499/UBND-TNMT ngay 12/10/2018 cilia Oy ban nhdn clan thanh p/id Buon 
Ma Thuat "V/v tra Lai don cita Ong Nguyetn Van Y, clia chi: so 63 Giai Phong, Tp. 
Buon Ma Thuat"; yeu cu CIy ban nhan dan thanh p/id Buon Ma Thuat thwc hien 
nhiem 141 theo quy dinh cda phap ludt ddt vet don cita Ong Nguyen Van Y d e ,nghi 
Cly ban nhcin ddn themh phi') Bu6n Ma Thu -at thu hal Gay chieng nkin quyen sic 
dung deft sd AH 951432 do t'Iy ban nhcin dcin thanh pho Buon Ma Thuat ccip nge:ty 
26/02/2007 dal voi thica cidt sO 36, t& ban dá s as 33, cho ha Ong Nguyin Van Y va 
ba Phgin Thi Chien." 

Van a an rut kinh nghie;m: 

Thira dat gia dinh ong Nguyen Van Y sir dung c6 nguan g6c cua vg ch5ng 
ong To Xu5i va ba Nguyen Thi Ai tang cho vao ngay 14/6/1993 a lam nha 
dugc UBND phuang Tan Thanh xac nhan vao ngay 02/7/1994. Ngay 26/02/2007 
UBND thanh ph6 Buon Ma ThuOt cAp GCNQSDD so AH 951432 cho ho tong 
Nguyen Van Y, c6 ghi ng tin sir dung dAt. Ngay •17/3/2018 ong Nguyen Van Y 
lam thil Ale c'ap lai GCNQSDD mod Icheing ghi ng tien sir dung dat nhtmg UBND 
thanh ph6 &Ian Ma ThuOt ban hanh Cong van s6 3499/UBND-TNTM ngay 
12/10/2018 voi nOi dung khong c6 co s& xem xet giai quyet da nghi tha 5ng 
Nguyen Van Y la khong dung quy dinh tai Diu 50 tha Lust DAt dai narn 2003; 
Diu 106 cila Lust Dat dai nam 2013 va cac van ban huong dAn thi hanh. Cu the: 

Khoan 4 Dieu 50 Luat Bat dai nam 2003 quy dinh ve cap Giay chimg nhan 
quyen sir dung dat cho ho gia dinh, cá nhan, cOng dang dan cu r dang sir dung co nOi 
dung thu sau: 
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gia dinh, ad nhan dang sir dyng tat kheng c6 the loci giay t& quy dink 
tgi khocin 1 Diu nay nhung clat dad dreav sic dyng an dinh tIe &wog ngay 15 thcing 
10 nam 1993, nay Avg U) ban nhan dein xi!, phreang, thi trrin xac nhan là cat 
khong c6 tranh chcip.  , 	hap vai quy hogch sir dyng dal da dune xet duvet dai v67 
ncri del c6 quy hogch sU• dyng deft thi drew 4 Giciy chieng nhan quyan sic dyng dart 
va khong phcii nap tien sie dyng dat". 

Tai Diu 3 Nghi dinh 84/2007/ND-CP ngay 25/5/2007 dm Chinh phit bid 
sung quy dinh ve cap Gray chirng nhan quyen six dung dat có quy dinh 

"1. Dat sie dyng an dinh quy dinh tgi khocin 4 Dieu 50 cita Luat Dat dai la 
dat cicip (mg mat trong cac tieu chi sau day: 

Dat cid &rag sic dyng lien tyc cho mat myc dich chinh nhat dinh id tic then 
dam bat clau sie dyng dat vao myc dich do din that diem chew cap Gay chieng 
nhan hoac den then diem c6 quyat clinh thu hi deit cluz cc quan nha nugg co thorn 
quyen di vat trtthng hap chug cap' Giciy chieng nhan; 

b) Truring hqp dat da &rag sie dyng lien tyc quy dinh tgi dam a khoan nay 
ma _co thay dai ngurh sir dyng dat ver thay dai do khang phcit sinh tranh 
clap v quyen sie dyng dat 

Viec mac dinh theei diem bat ddu sir dyng deft an ctinh dtrav can cie veto 
ngery thong nam sir dyng vth myc clich sir dyng cat ghi tren mat trong cac glib; t& 
sau: 

h) Gay to vS mua ban nha, tai scin khac gan liEn vat dat hoac giciy 
mua ban cat, chuyen nhz,:peng quyan sir dyng cat c6 	cac ben lien quan 
(lchang can c6 cluing nhan cua cc quan, th 

Trtthng hap thili diem sir dyng dcit the' hien tren ccic logi gay t& quy clinh 
tgi khoan 2 Dieu nay co se khang thang nhcit thi thed diem bat clau sir dyng dat an 
dinh Apt xac clinh theo giay t& co ghi ngay thcing nam sir dyng deft som nhcit." 

Tai Diau 3 Nghi clinh s, 198/2004/ND-CP ngdy 03/12/2004 dm Chinh phit 
ye thu tier' sir dung dal quy dinh: 

"Dieu 3. Deli twang khong phcii nap tan sir dyng dcit 

110 gia dinh, ca nhan dang sir dyng dat, khi dune cAp giciy chieng nhan 
quyan sir dyng dat trong cac trtthng hap sau day: 
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a) Dat cid sir clung dn dinh, Avec Oy ban nhan clan far.. xcic nhan khong có 
tranh chap thuac mat trong cac tricang hpp quy dinh cal khoan 1, khoan 2, khoan 
3, khoan 4 Didu 50 Luat Deg dat 2003". 

Tai tik a tieu mpc 2 mpc III phan A Th6ng tu s6 117/2004/TT-BTC ngay 
07/12/2004 dm B6 Tai chinh hir6mg dn thge hien Nghi dinh s6 198/2004/ND-CP 
ngay 03/12/2004 dm Chinh phU ve thu tin sit dung Mt quy dinh d6i tugrig khong 
phai nOp tin sir dung Mt quy dinh tai Dieu 3 Nghi dinh s6 198/2004/ND-CP c6 
nOi dung: 

"Deft clang sic dyng dn dinh &Iva Oy ban nhan clan xd, phuring, thi trcin xcic 
nhan khong có tranh chcip thuac mOt trong ccic trzcong hpp quy clinh tat khoan 1, 2, 
3 va 4 Diu 50 mkt Ludt Dcit clai nom 2003; trong Throng hpp dat dä dtcpv sic dyng 
dn clinh truck ngay 15 thong 10 nam 1993 khong co tranh chap' thi khong phan bidt 
ngzedi xin cap giay chling nhan quyen sic dyng dcit la ngtroi cid sz:c dung clat trzcoc 
ngay 15 thang 10 nam 1993 hoac là ngicoi sic clung clat sau ngay 15 tilting 10 nam 
1993 (do nhan chuydn nhtcpng, thica Ice', han, tang.) khi &spy cap.  giay chang 
nhan quydn sic dyng clat du khong phai nOp tidn sir dyng cleft". 

,Nhu vay, viec sir dpng Mt dm Ong Nguyen Van Y thu'6c true:mg hop thay 
doi ve ngueri sir ,dking Mt va sp.  thay d6i do khong lam phat sinh tranh chip ve 
quyen sir dung dat. 

- Can al vao cac quy dinh cüa phap luat neu tren thi trirong hop sir clung di 
cüa 8ng Nguyen Van Y c6 dü dieu kin dugc cdp GCNQSDD ma Ichong phai nOp 
tin sir clung dat. 

Tuy nhien, do khi lam twit tvc 	nghi cap GCNQSDD, tai Don xin cap 
GCNQSDD, Ter khai tien sir dung dat de ngay 06/6/2006, 'Ong Nguyen Van Y ke 
khai nguan g6c six dung dat là "Nhan tang cho cram 1994". Tir do, ca quan Tai 
nuyeri va Mei trueng chuyen thong tin dia chinh cho ca quan thue cling xac dinh 
ye nguon goe sir dpng dat "Nhan tang cho nom 1994" de lam can cü tinh thus; sau 
khi c6 Th6ng bao cüa ca quan thue, 'Ong Nguyen Van Y tip tic co don de nglii xin 
ghi ng tien sir dpng &At nen tai GCNQSDD s6 AN 951432 ngay 26/02/2007, 
UBND thanh pho Buon Ma ThuOt da ghi ng tin sir dpng at; loi nay hoan toan 
thuoc ye Ong Nguyen Van Y. 

Theo quy dinh tai diern d khoan 2 Dieu 106 dm Luat Dat dai nam 2013 quy 
dinh ve dinh chinh, thu hai Gity chimg nhan da cap c6 nOi dung nhu sau: 

"2. Nha me& thu hai Giciy chang nhan cla ccip trong cac &Laing hpp sau 
day: 
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d) Glary cherng nhdn dd caps  khOng dang tham quydn, khong clang dill twang 
sir clung dolt, khong clang din tick d dt, khang dá clidu kin thew cdp, khong thing 
muc dich sir clung ddt hodc thai hgn sir dyng deli hodc nguiin &lc sec dyng dat theo 
quy dinh cilia phcip lu dt deft dai,... 

3. Vic thu Mj Gidy chting nhan do' colip d vai tarring hap quy clinh tgi 
dim d khoan 2 Didu nay do ca quan c6 tham quydn ccip Giay chi:mg nhan quyen 
th dyng delt, quydn so' hint nha & va tai scin khac gan lidn vai &ft quy dinh tgi Dieu 
105 cua Ludt nay 'guy& dinh sau khi dd co kit ludn cilia ca quan thanh tra cling 
dip, van ban có hieu ltec czia ca quan nha ntrac có 	quydn v giai quylt ye' 
tranh chdp deft dai". 

Tai khoan 65 Dieu 2 Nghi dinh sa 01/2017/ND-CP ngay 06/01/2017 sua del, 
ba sung khoan 4 Dieu 87 Nghi dinh se; 43/2014/ND-CP ngay 15/5/2014 coa. Chinh 
pha huong clan thi hanh Luat dat dai quy dinh: 

"Tarring hap thu hi Gidy chi:mg nhdn cid cAp khong clang quy dinh cita 
phap luat v &it dai tgi Didm d Khoon 2 Diu 106 ceta Ludt Ddt dai dwat thtsc hien 
nhw sau: 

c) Taxiing hap nguai sic dyng ddt phat hfen Gidy chting nhan dä cdp khong 
thing quy dinh cita phap ludt v ddt dai thi gild kin nghi bang van ban den ca quan 
nha ntrac c6 thdt nq.uydn ccip Oily chic.  ng  nh an quydn th dyng Sat, quydn set hint 
nha & va tai san kiwic gdn . lidn voi dcit. Ca quan nha nuric có thorn quyen cap Giay 
chttrng nh an quydn silt dyng ddt, quydn sia hint nha & va tai scin khac gan lthn vai 
cidt co trach nhiem kidtn tra, xem xet quyEt dinh thu hdi Gay chting nhdn cri cap 
khang clang quy dinh ctia phcip luat v dat dai;" 

Tai khoan 8 Dieu 87 Nghi dinh s'a 43/2014/ND-Op ngay 15/5/2014 dm 
Chinh pha huong dan thi hanh Luat Dar dai quy dinh: 

"Van phong deing 19, deft dai có Mach nhiem trinh ca quan có tham quydn 
cap lgi Clay chirng n/ian cho ngtroi sir clung dal theo dung quy clinh cita phap luat; 
trifling hap Giciy chtring nhdn dd cap.   trthi phcip ludt do Mi elm ngtroi sic dyng alt 
hodc do cop khong dung ddi twang thi hur'ing din cho ngtrai sir dyng dact lam thii 
tyc cAp lgi Oily chring nhç2n So quy clinh" 

Nhu 4y, GCNQSDD sa AH 951432 do UBND thanh pha Buon Ma ThuOt 
cap ngay 26/02/2007 cho h8 ong Nguyen Van Y dái voi filtcra dat sa 36, ta ban da 
so 33 c6 ghi no ti&i sà dnng Mt la do lai cüa 'fang Y. Le ra, khi 'Ong Y c6 de nghi 
thi UBND thanh pho Bu8n Ma ThuOt can yeu can the ca quan chuyen m8n kiem 
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tra, xem xet va huong dan cho ông Y lam tho We cap lai Gidy chUng than theo quy 
dirth nhtrng UBND thanh pha Buon Ma ThuOt lai ban hanh Cong van so 
3499/UBND-TNTM ngay 12/10/2018 vori noi dung khOng c6 ca sâ xem xet giai 
guy& d nghi cüa ong Nguyen Van Y ve viec thu hal GCNQSDD so AH 951432 
do UBND thanh ph a Bu8n Ma 'Thu(it cap ngay 26/02/2007 dal vai thua Mt st) 36, 
ter ban de se 33, clang tiled cAp Ii GCNQSDD mai khong ghi ng tin sir dung ddt 
la kh8ng dung quy dinh cUa phap luat. 

Tea an cAp sa tham dã khong xem xet ky,nguen gac, qua trinh quan 12, sir 
citing din tich dat ma ;Ong Nguyen Van Y c6 khieu kin clan den viec áp dnng phap 
luat khong chinh xac, quyat dinh bac you eau kited kin cüa 'song Nguyen Van Y la 

.1chong dung phap ludt, anh Inrong dan quy'an va lgi ich hap phap cüa h8 ong 
Nguyen Van Y, vi vay khang cao dm Ong Nguyen Van Y dugc Tea an cap phire 
tham chap nhan nen a sin ban an su thAm cho dung quy clinh cUa phap luat. 

Tren day la n8i dung can rat kinh nghiem nghiep vçi trong ding tac Iciam sat 
giai quyet vii an hanh chinh. Vin kiem sat nlian dan cap cao tai Da Nang thong 
bao dart Vin lciem sat nhan clan cac dja phucmg d tham khao rift kinh nghiem./. 

Noi nhipc 
- Vii 10, \fp 14 VKSNDTC (b/c); 
- Lanh dao VC2 (b/c); 
- VC1, VC3; 
- Cac VKSND tinh, thitnh trong khu vtre; 
- Cac Vin nghia'p vi VC2; 
- Trang Th8ng tin diGn t&VC2; ,/ 
- Lau: VP, V3, HSKS (2b). 

_iv 

A Nguyen Van Chin 
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