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Mena sat thi hanh an dan sir (THADS) ATE thu h8i tai san trong cac vy an 
.1'tfffiTth-sjrvé tham nhcing, kinh te la m'Ot noi dung dm cong the kiEm sat THADS 

va ,la nhi'Em vi quan trgng dugc Bang, Nha nuoc quan tam, giao,  cho nganh 
Kiem sat than dan frith nhiEm theo doi, bao cao. Lath dao Vin hem sat than 

./ 	dan (VKSND) thi cao da c6 skr quan tam lanh dao, chi do, dua nhiEm vii nay 
vao chi thi dog,  tac va ke hoach cOng tac cila Nganh. Hoat dOng kiem sat 
THADS ve thu holt tai san trong cac vy an hinh sr ve tham nth:mg, kith te the" 
gian qua dã dal dugc nhieu ket qua tich cue, gap phan quan trgng trong viEc day 
nhanh tien dO THADS ve thu hi tai san bi that thodt, chiam doat cho Nha ntthc. 
Tuy nhien, hoat Ong kiem sat THADS ye thu hoi tai san tong „cac vii an tham 
nhfing, kinh te c6 tinh dac thii nhung chua c6 huOng dan cy the, chi tiet vie kyr 
nang kiem sat nen qua trinh thkre hiEn nhiEm vii, Kiem ,sat viEn con gap nhieu 
lung tang, khong Icip thed phat,hiEn vi pham dm Chap hanh,  vien, co quan 
THADS, dm cá nhan:  co quan, to chirc c6 lien quan, lam han chE viEc thkre hiEn 
quyen Ichang nghi, hen nghl cila Vi'En kiem sat va hi'Eu qua thu hell tai san. 

Tai Chi thi s6 01/CT-VKSTC ngay 30/12/2020 cua ViEn trueng VKS 
tai cao ve eking tac dm nganh Kiem sat nhan clan nam 2021 va Ke hoach 
01/KH-VICSTC ngay 05/01/2021 dm VKSND t6i cao ve cong tac trgng tam cu 
VKSND toi cao nam 2021, Vy. Kiem sat thi hanh an clan sr (Vu 11) duce giao 
nhiEm vii: "Huang &in mat so ky neing cith Kiem sat vien khi kiem sat THADS ye 
thu h6i thi san trong cac vy an hinh sr ye tham nhang, kinh te". 

_ 	Tri'En ichai thkrc hiEne nhiEm viii neu ten, VKSND t6i cao (Vp 11) huemg 
dan mOt so ky nang dm Kiem sat vien khi kiem sat loai viEc nay nhu sau: 

I. NOI DUNG, DOI 'WONG KIEM SAT THADS VE THU HO! TAI SAN 
TRONG CAC NT AN HINH Sc VE THAM NIHING, KINH TE 

1. ve n'Yi dung kiem sat 

Deli v&i,viEe THADS ve thu Mi tai san trong the vi an hinh sr vE tham 
nhilng, kinh te la thi hanh phan ban an,,quyet dinh hinh sr co lien quan den tai 
san tons cac vy an tham nhiing, kinh te quy dinh tai Dieu 1 Luat THADS, bao 
glom phan tai san dirge thu h8i cho Nha nuOc (cac loai tai san de sung ding quy) 
va it san duce "trao tra" cho ccr quan, to chfrc, cá than bi thiEt hai, twang Ung 
voi 02 loai viec thi hanh an chil Ong va thi hanh an theo don yeu cau. 
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Di voi viec thi hanh an cha Ong quy dinh tai khoan 2 Dieu 36 Luat 
THADS, tai san thu hal (tai san de thi hanh an) thuong la tai san hien him, da 
duqc Tea an tuyen ke bien, phong tea hoc duy tri lenh ke bien, phong tea..., 
dirge thu hei cho Nha nu6c, thi hanh cho: cac khoan thu tir hinh phg tien (veri tu 
each là hinh phat chinh va hinh phat ba sung); tich thu tai sari (hinh phg b6 
sung); truy thu tien, tai san thu Iqi bat,  chinh (chroc hieu la bin phap tu phap 
"rich thu vat, tin truc tiep lien quan den tat pham" 

quy dinh tai diem a khoan 1 Dieu 46 va Dieu 47 BO luat Hinh su); an phi, le' phi Tea an; tich thu sung quy 
Nha nuerc, tich thu tieu hay vat chimg, tai san; truy thu thue; cac khaki thu Ichac 
cho Nha,nuorc. 

Doi voi viec thi hanh an theo dun yeu cau quy dinh tai khoan 1 Dieu 36 Luat THADS, 	san thu hei (tai san de thi hanh a.n) throng la "tai scan clam bao" duot tuyen ro trong ban an hoc tai san do Chap hanh vien "tim Apr" thong qua xac minh dieu kin thi hanh an, duce tuyen "trao trci" cho cu quan, to 
chirc, cá than bi thiet hai (phan dan sr trong ban an, quyet dinh hinh sy) va 
duce to chirc thi hanh theo trinh tu, tha tyc THADS ned chung. 

A Ve A. turyng luem sit 
Doi tucmg kiem sat THADS ye thu hOi tai san trong cac vi an hinh sr 

tham nhUng, kinh t6 la viec wan theo phap lust dm ck cha the: Tea an, Cu quan 
THADS, Chap hanh vien, cc( quan, to chirc va ca than co lien quan den hog 
dOng THADS tir khi ban an, quyet dinh caa Toa an co hieu lye thi hanh cho ted 
khi ket th6c viec thi hanh an va viec khieu nai, th cao ve THADS dirge giai 
quyet xong, c6 can cir va dung quy dinh caa phap luat. 

Mstit 86 lint y .  
Kla thyc hien kiem sat THADS ve thu hei san trong vy an hinh sy ve 

tham nhigg, kinh t , Kiem sat vien can lit 
Thee nhat: 

Thue hien thing ck quy dinh tai Quy che ding tic kiem sat 
THADS, HC ban hanh kern theo Quyet dinh sa 810/QD-VKSTC ngay 20/12/2016 cUa Vin truerng VKSND tAi cao (goi tat la Quy che sa 810) va Quy dinh v quy 
trinh, Icy nan4 aye dap kiem sat tg cu quan THADS va quy trinh, lcy nang iciem sat 
viec giai quyet Ichieu nai, th cao ye THADS, HC ban hanh kern theo Quyet dinh so 
94/QD-VKSTC ngay 22/3/2021 dm Wen truang VKSND Mi cao (g9i tAt la Quy dinh sa 94/QD-VKSTC). 

Th 	
Vic thea thuan thi hanh an v thu hal tai san trong ck vij an lanh 

su v tham nhang, kinh te chi dirge thyc hien dai vOl viec thi hanh an theo dcrn you 
cau (thuong la viec thi hanh an lien quan den thi pham ve kinh te) 

Khong áp ding dal ved vi'ec thi hanh an ma tai san da dirge Tem an tuyen áp 
ding bin phap ke bien tai san, tuyen 

"tich thu sung vao ngan scich nha mrac" 
(thuong lien quan den tOi pham ve tham nhang va cia c6 Lenh ke bien tài san, 
phong tea tai khoan... tir giai doan th tyng). Day la viec thi hanh an chi' dOng va 
quyen v tai san cUa chU ser hut hop phap da khong con ngay lchi ban an, quyet 
dinh cM Tea an co hieu lye phap ha Do 46, ngued dang ser him, quan 13?, sir 
ding tai san (bi an - nguai phial thi hanh an; volchong bi an; cac deng so hitu 
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san khae) khong con quyen dugc them thuan trong thi hanh an theo quy dinh tai 
Dieu 6 va Dieu 7a Luat THADS.,  

Thee bit: Khi thyc hien kiem sat viec ra quyet dinh thi hanh an, xac dinh 
loai viec thi hanh an, can phan biet "khoan bói thwemg cho Nha nuffc, ca quan 
Nha ntrac hoac doanh nghiep ma Nha nuriv nam gilt 100% von dieu le trong cac 
vu an xcim phgm tr at tv quan 52 kinh té, tham nhang" thug c "ccic khoan thu khac 
cho Nha nwoc" theo quy dinh tai khoan 3 Dieu 6 Nghi dinh se 33/2020/ND-CP 
ngay 17/3/2020 la viec thi hanh an chit dOng. 

1Choan 3 Dieu 3 Nghi dinh s6 33/2020/ND-CP quy dinh: ve trach nhiem elm 
cac co quan, to chfrc có lien quan doi vari truemg hgp bei thuemg thuOc loai 
viec thi hanh an theo don yeu cau. 

Thu. fit Khi nghien cut he,scr THADS v thu hei tai sin trong ck vu an 
hinh sy ve tham nhang, kinh te, Kiem sat vien can nghien cfru kyr cac tai lieu sau: 

Ve thu tic thi hanh an: Bien ban giao nhan Quyet dinh, thong bao ve thi 
hanh an cho cac throng sy doi veri cac quyet dinh, thong bao lien quart Mn viec 
M chirc,thi hanh an do co quart THADS ban hanh; Bien ban thong bao, bien ban 
niem yet clang khai d6i vori viec ban dau gia tai san da ke bien elm to chuc ban 
dau gia tai san... 

Cac quyet dinh ap dung cac bien phap bao dam va bin phap ctran che 
thi hanh an dugc co quan THADS ap dung d8i vei tai san de thi hanh an, doi vdri 
duong sr, nguai lien quan trong qua trinh to chat thi hanh an. 

Cac tai lieu khac: Bien ban xac minh dieu kien thi hanh an; Bien ban lam 
viec gitra Chap hanh vien, Thu twang ca quan THADS vei cac ducmg sy va 
nguei c6 quyen lgi lien quan; Ban ty k8 khai tai san thu nhap elm ngtreri phai thi 
hanh an; Van ban tra led cüa cac ca quan el) than' quyen ve tai san, dieu kin elm 
ngued phai thi hanh an deli yeti co quan THADS... 

H. MOT SO Kt NANG THIYC HItN KIEM SAT THI HANH AN DAN SU 
VE THU HO! TAI SAN TRONG CAC VV AN HiNH S1 VE TIIAM NHIJNG, 
KINH TE 

1. IC, nang kiem sat vie;c chuyen giao ban an, quyet dinh ctia Tim an cho 
co' quan THADS 

Kim sat viec Tea an cap, chuyen giao ban an, quyet dinh hoac phan ban 
an, quyet dinh dm Tea an dä cc!, hieu lye phap lust hoac chua có hieu lye phap 
luat nhtmg dugc thi hanh ngay, quyet dinh ap dung bien phap khan cap tam thei 
(g9i tat la chuyen giao ban an, quyet dinh) cho Co quan THADS, ducmg sy la 
nOi dung dau tien trong kiem sat viec THADS. 

Vin kiem sat vita la ca quan kiem sat viec Tea an chuyen giao ban an, 
quyet dinh cho co quan THADS, vita la ca quan kiem sat viec chuyen giao ban 
an, quyet dinh cho Vien Iciem sat de kiem sat ban an, quyet dinh dm Tea an (lien 
quan den cac khau c6ng tac thire hanh quyen clang to, kiem sat xet xir hinh sy, 
kiem sat xet lc* dan sy, hanh chinh). Do do, dé thyc hien tot nhiem vu kiem sat 
viec chuyen giao ban an, quyet dinh dm Tea an cho ca quan THADS, Kiem sat 
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vien can nam vi'mg Quy eh lien nganh se 14/2013/QCLN/BTP-BCA- 
TANDTC-VKSNDTC oda BO Tu phap, BO Cong an, TAND col cao, 'VKSND 
tai cao ye viec phai h9p lion nganh trong Gong tic THADS;,Quy ché phei h9p 
lien nganh (TAND - VKSND - THADS) tai dia phuong (neu co) va quy dinh 
phOi hcrp yeti khau nghiep vo hem sit xet xà hinh sr dm don vi. 

A. Khi kiem sat viec chuyen giao ban an, quyet dinh eUa Toa an cho ca quan 
THADS, Kim sat vien phai xem xet, nghien cfru SO tiep nhan ban an, quyet 
dinh cüa co quan THADS, del chMu veri se nhan van bin den cüa cu quan 
THADS va so theo del s6 ban in, quyet dinh cUa Toa an da ban hanh eüa Vin 
hem sit. Tren eq ser do,,xac dinh viec Tea an chuyen giao qua han hoac khong 
chuyen giao ban an, quyet dinh cho ccr quan THADS (theri han chuyen giao la 30 
ngiy, ke tit ngay ban in, quyet dinh co,hieu lye phap luat, trir phan quyet, quyet 
dinh eüa Tr9ng tai thucmg mai vi quyet dinh elm Dia an giai guy& pha sari thi 
theri han la 15 ngay theo quy dinh tai khoan 2 Dieu 2 va Dieu 28 Luat THADS). 

Khi phat hien vi pham, Kim sat vien thue hien viec tham mini, d'e xuAt 
Lanh dao Vien ban hinh van bin yeti cau hoac kien nghi doi veri ca quan Tea an 
cling cap chuyen giao ban in, quyet dinh cho co quan THADS kip thed theo quy 
dinh tai Dieu 28 Luat TO chat VKSND nam 2014 la can thiet. Tuy nhien, de 
viec chuyen giao bin in, guy& dinh nOi chung va ban an, quy6t dinh hinh sy ve 
tham nhang, kinh te nal rieng elm Tem an dugc thyc hien dung theri han va dung 
quy dinh, tren co se quy dinh elm ?hip luat va thyc hien cong tic ph6i hop, 
Kiem sit viten (co the) dinh 	(tuan, thing, qu57, 06 thing, nam) cling Chap 
hanh vien tien hanh lam viec vdri bO phan phat hanh van ban coa ca pan Teta in cling cap a ra soot se ban in, quyet dinh dugc ban hanh va da chuyen giao cho 
ca quan THADS, co quan VKSND (b0 phan !dem sat xet xi: hinh sy).Tnrong 
hop thyc hien Mt cong,tic ph6i hgp, trao doi thong tin, Tem an c6 the dong theri 
cung car ban in, guy& dinh cho b0 phan kiem sat THADS va cung cap cho 
Vien hem sat (khau nghiep vo Iciem sat xet xir hinh slit); truemg h9p khong dugc 
cung cap tryc ti6p thi,Kiem sat vien than mini, de xuat Lath dao phan bao 
cio Lath dao Vien dé xay dtmg vi hoin thien quy dinh phOi h9p gbh don vi 
veri khau nghiep vii hem sat xet Kir hinh sy trong viec pho to vi chuyen ban in, 
guy& dinh da nhan dugc eUa T6a an a chii &Ong thyc hien kiem sit THADS. 

Kiem sat vien can luu 57: Hien nay, tai nhieu dia phucrng, co quan THADS 
d21 thu hoac nhan chuyen giao cic khoin thu nhu khoan thu tam ung in phi, le 
phi Teta an; tien la vat chi:Mg elm vo in do cic ca quan tien hanh to tong chuyen 
an; tien hoac tai sin do ducmg sy hoe than nhan elm h9 nOp dé bao dam bei 
thuong thiet hoi... ninmg do khOng nhan dugc bin an, quyet dinh elm Tea an 
nen ca quan THADS khOng xir 15/ dugc (nhieu khoan thu tir tusk nam 1995). 
Vic Toa an khong chuyen giao hoe chuyen‘giao bin in, quyet dinh qua han 
cho ca quan THADS lam anh huerng den quyen va lcri ich hgp phap cda ducmg 
sy vi co trach nhiem elm 'VKSND. 
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2. Kji nang kiem sat viec thou thuOn v thi hanh an 

Khi Ham sat viec t6 chirc THADS noi chung, Iciam sat viec te chirc thi hanh 
an ye thu hal tai san trong cac,vg an hinh su va tham nhang, kinh tg noi Hong, 
Kiem sat vien can Hem sat quyen dirge th6a thuan cüa cac throng sir va nguei c6 
quyen lgi, nghia vg lien quan theo quy dinh tai diem c khoan 1 Dieu 7, dim a 
khoan 1 Dieu 7a Luat THADS,Diau 5 Nghi dinh s6 62/2015/ND-CP, Dieu 7 Quy 
che sei 810 ye thin gian, dia diem, phucmg thuc, nOi dung thi hanh an; tg nguyen 
giao tai san de thi hanh an; viec th6a thujn thi hanh an fru& khi ca quan THADS 
ra quyet dinh thi hanh an... 

Kim sat vien cAn nghien cfru ky he so, tai Iiu da xac dinh sir that cüa viec 
thea thuan ye thi hanh an. Va hinh thirc, viec them thuan ve thi hanh an phai &rye 
lap thanh van ban va ko t& khi c6 quyet dinh thi hanh an, có the Co sg chi:mg Hen 
dm Chap hanh vien khi &rang sg ca you can.... Thea thuan phai dam bao khong 
vi pham diau cam dm phap luat, khong trai dao clue xa hOi va phai dung vai 
thgc te; khong lam anh huong den quyen va lgi ich hgp phap cüa nguad thu ba 
hojc nham Ulan tranh phi thi hanh an (trong trueng hgp nay, Chap hanh vien CO 
quy'en tfr chili chi:mg kien niumg phai lp bien ban va neu r6 15,  do). 

Da phat hien vi pham ada ChAp hanh vien, ca quan THADS, Kiam sat vien 
can 	Chap hanh vien chimg Hen hoc chAp nhan bat lc nOi dung nao lien 
quan den vi'ec thee thuan ye thi hanh an, bao gom,  ca viec th6a thuan nit xac 
dinh, phan chia Kir 15' Mi san chung doi vai tai san dé thi hanh an quy dinh tai Dieu 
74 Luat THADS, thoa thuan de lva chgn to chirc thamdinh gia Mi san theo khoan 
1 Dieu 98 Luat THADS... !chi ta chic thi hanh an doi voi viec thi hanh an chu 
d'Ong ma tai san da dirge Tea an tuyen ti'ap We áp citing bin phap ke bien Mi san vã 
tuyen "tich thu sung veto ngiin scich nha nut" (thuang lien quan den tOi pham ye 
tham nhang vã da c6 Lenh ke bien tai sari, phong tea tai khoan... trong giai doan to 
tying) thi xic dinh la vi pham. 

Ket qua kiam sat viec thi hanh an v'a thu hi tai san trong cac vg an hinh 
sg é tham nhQng, lcinh te thei gian qua cho thay, vi pham phe bian nhAt cüa 
ChAp hanh vien trong thgc hien them thuan thi hart an la cho phep nguiai phai 
thi hanh an (hojc nguei Si dien theo Uy quyen, theo phap lust cua h9), tong se 
hint cüa h9 dirge theta thuan ye phan chia xi/ tai san chung, thee thuan de lira 
chgn tO chirc tham dinh gia doi vai tai san dé thi hanh an &A dugc Tea an tuyen 
ap dung, tigp hic áp dung bin phap ke bien tai san va tuyen "tich thu sung vao 
ngan sach nha nut". 

Khi phat hien vi pham neu ten, Kiam sat vien can Hp thei bao cao, tham 
mini de Lanh So Vin ban hanh Kien nghi hoc Khang ngin you cau,khac phgc 
ngay vi pham - you cau lam viecvai cac ben ducmg sg de giai thich ye quyen vã 
nghia vg cüa h9 quy dinh tai Dieu 7, Dieu 7a, Dieu 7b Luat THADS va hüy bo 
ket qua th6a thu'an trai quy dinh phap luSt. 

3. KS,* Hang kiem sat viec xic minh dieu kin thi hanh an 

Khi kMm sat viec xac minh di'au kien thi hanh an, xac minh tai san dE thi 
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hanh an, Kiem sat vien thvc hien theo quy dinh tai Dieu 10 Quy che so' 810. Ve nOi 
dung the minh dieu kin thi hanh an noi chung phal tuan tho theo quy djnh tai 
Dieu 44 Luat THADS, Dieu 9 Nghi dinh s6 62/2015/ND-CP, Dieu 3 Thong tu lien tich se 11/2016/TTLT-BTP-TANDTC- VKSTC ngay 01/8/2016 cilia,  lien nganh 
BO Tu phap, TAND tai cao, VKSND tea cao quy dinh mOt se' van de ve thu tvc 
THADS va phoi h9p lien nganh trong THADS, cg the la: !Clem sat vie xac minh 
tài san, thu nhap, cac dieu kin khac de thi hanh an; di5i voi tai san phai d'ang 14 
quyen ser hltu, sir dung hoac clang 14 giao dich bao dam thi can phai xac minh 
tai ca quan c6 chfrc Wang clang k tai san, giao dich dew; xk minh tai ccr quan, 
th chfrc khac c6 lien quan clang plan 15/, bao,quan, luu gilt thong tin ye tai san, 
tai khoan cüa ngutri phai thi hanh an; yeu cau ca quan chuyen mon hoac 
thue chuyen gia de lam ro cac nen dung can xac minh trong truong h9p can 
thiet; lap bien ban the hien day da ket qua xac minh co xac nhan ciia UBND 
hoc Cong an cap xã hoac ca quan, to chfrc, ca than nai ti'en hanh xac minh. 

D6i voi ban an, quyezt dinh cua Ma an tuyen op dung bin phap cuing che 
thi hanh an, !chi xac minh phai lam re dirge thvc trang tai san, thvc trang viec ser 

quan 1, sfr dung tai sin_ so yeti ban an, quyet dinh ciia Ma an da tuyen (vi 
du: so tien thvc co trong tai lchoan bj phong tha; dien tich quyen sfr dung dat, din 
tich va tinh tang tai san, cong trinh gan lien voi dat; tinh tang tranh chap neu 
co...). Tren ca sec ket qua xac ,minh, dei chieu voi nOi dung ban an, l'enh, quyet dinh 
ap dung bin phap cu'ang the, neu xac dinh co sr khk nhau hoac chua rei rang thi 
chin da can cir de th chfrc thi hanh an. Do de, ca quan THADS phai yeu cku, kin 

Tem an giai thich, dinh chinh, sfra chita, be, sung, giai quyet you cau, kien nghi 
doi yeti ban an, quyet dinh theo quy dinh tai Dieu 179 Luat THADS, cac Dieu 268, 
486 va 487 BO luat Totting clan sr narn 2015. 

Twang hcop ca quan THADS lchong áp dung ‘quyen y'eu eau, kien nghi thi 
Kim sat vien de xuat lath dao Vin thvc hien quyen you cu ca quan THADS 
thvc hien de lam can ct'r to chfrc thi hanh an. 

Ink:mg hap ca quan THADS da thvc hien yeu du, kien nghi dei vei co 
quan TOa an thi Kiem sat vien phai hem sat viec giai quyat you can, kien nghi cfia 
ca quan THADS. Deng that thvc hien quyen Men nghi ala Vin kiem sat a voi 
ca quan TOa an lchi phat hien viec giai thich, dinh chinh, sfra chlta, b6 suns ban an, 
lenh, quyet ctinh c6 vi pham theo quy dinh tai lchoan 2 va 3 Dieu 5 Quy the se 810. 

thu h6i toti da tài san trong ck vv an hinh str v Icinh M, tham nhang, 
Kiem sat vien dc biet Itru kiem sat viec xac minh hoac trvc flap xac minh viec 
chuyen dich quyen ve tâi san (cluyen ser him, sir dung hoac Op von) qua nhi'eu chU 
kr hem (thvc hien Ice tir thoi diem ban an, wet dinh co hieu lvc phap luat) d xic 
dinh dau hieu "tciu tan" tai san, tit do you cau ca quan THADS thvc hien viec ke 
bion tai Ian de thi hanh an. 

yeti tai san da dirge Toa an tuyen "tick thu sung vao Ngan sach nha nuerc" (throng la an tham nhfing) va da co Lenh ke bien tai san cua ca quan tien 
hanh to tung trong giai doan dieu tra, truy to, xet xu, Kiem sat vien can xac dinh 
"Lenh Ice bien tat san" hay quyet dinh duy tri "Lenh Ice bien tai san" la meet clang 
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Quyet dinh dm Tea an. Do do, nu kat qua xat mirth ve tai san (tai san thgc te) co 
sty chenh lech so voi nOi dung ban an, quyet dinh dm Tea an tuyen hoc nOi dung 
Lenh ke bien tai san thi ca quan THADS phai áp dung quyen yeu can Tea an giai 
thich, dinh chinh... ban an, quyat dinh a ban hanh. 

, Theo quy dinh tai Dieu 128 Be luat TTHS nam 2015, thi "...chi ke Ida 
phein tai san twang ring vai mem c6 the bi phat den, bi tich thu hoeic phai boi 
thwang thiet hai..."; quy dinh Dieu 45 BO luat 1-linh sy nam 2015, Dieu 40 BO KS 
Flinh srnam 1999, thi khOng "dch thu thi san" dôi vori ti pham It nghiem trgng va 
ket qua dinh gia so b0 tai san caa bi can, bi cao trong giai doan dieu tra, truy to, xet 
xir khong con pha hgp voi gia tri tài sari thgc te khi den giai doan thi hanh an nen 
nhieu "tai san de thi hanh an" khong duct ke bien trong giai doan to tung. Do dO, 
Kiem sat vien can tang cueing kiem sat viec xac mirth, hoc tut tiep xac mirth de 
"tim" tâi san thi hanh an. 

4. KST ning kiem sit viec áp dyng bien phip bin dim thi hanh in 

Khi Iciem sat vi'ec áp dung bien phap bao dam thi hanh an, Kiem sat vien 
thvc hien theo các quy dinh tai khoan 3 Dieu 66 Luat THADS va Dieu 13 Quy che 
so 810. Kiem sat vien km mOt so nOi dung sau: 

Hien nay, Luat THADS,va cat van ban guy pham phap luat co lien quan 
chua quy dinh chi tiet, cu the ye cat boat trong thgc hien xat minh ve thi hanh an 
truac khi ap chAng bien phap "tam dung viec dang 1g5, chuya djch, thay doi hien 
trgng ye tài san". Tuy nhien, de co can dr ban hanh quyet dinh "tam ding yiec 
clang kir), chuyen dich, thay do! hien /rang ye tai san", ngodi viec xac mirth ye thong 
tin tai san tai ca quan c6 tham quyen twat 'chi Ice bien tai san theo Dieu 89 Luat 
THADS, Chap hanh vien con phai xk mirth so b0 gia tri tai san de hra chgn tai san, 
phan tai san "Wang :big voi nghia vy nth noted phai thi hanh an va ccic chi phi 
can thige' theo guy dinh tai khoan 1 Dieu 13 Nghl dinh s6 62/2016/ND-CP. 

nye t , viec thi hanh an thu h6i tai san trong cac vy an hinh sg ve tham 
nhting, Icinh fa' ththimg lien quan,  den nhieu tài san, tga tai nhieu dia phuong khac 
nhau. Trong khi do, khoan 2 Dieu 55 Lust THADS quy dinh "trwang hop ngweri 
phcii thi hanh an c6 tai san..:  nhia djaphuccxng thi Thei twang ca quan THADS 
ecy ,thac thi hanh an ding phcin cho ca quan THADS nai ngwed phai thi hanh an c6 
dia kin thi hanh an de thi hanh phan nghia vy ceta ho". Nhu vay, khong duct ay 
that &mg that cho nhieu ca quan THADS xir lY ck tai san cüa ngueri phai thi hanh 
an ngay ca khi xac dinh so b0 viec xü 132 toan b0 tài san cling khong da dé thanh 
toan nghla V1.1 thi hanh an•,,nhat thiet phai xir ly xong tat sari tam gift, thu gift, tai san 
ke bien, sau do ay that tiep cho nth di) dieu kin. Quy dinh nay hien nay dugc xac 
dinh la met trong nhang bat c'ap khi to chat thi hanh an c6 áp dung bien phap bao 
dam de xis lyptai san tied chung va thu h8i tai san trong cac v-kt an hinh sy ve tham 
nhang, lcinh te nth rieng. 

De dam bao nguyen tAc thu tai da tai sari, tranh tinh trang ducmg sr "tdu tan" 
tãi san thi hanh an, tai san de thi hanh an bi hu hong, bi giam gia trj trong qua trinh 
to chat thi hanh an nth chung va thi hanh an thu had tai san a nhieu dia ban khac 
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nhau, Kiem sat vthn can Jun Iciem sat chat chid viec ap ding bin phap bao dam 
thi hanh an dm Chtp hanh vier' va ca quan THADS. 

Kid !dem sat, Kthin sat vi8n xem xet tai 	cac Bien ban lam viec, van ban n'y quyen xac mirth ve thi Milli an  cna ca quan THADS clang to chirc thi hanh doi 
vei cac tai san d'e thi hanh an er cac dia phuang khk nhau, van ban tra loi cüa ca 
quan THADS dirge tiy quyen... hoac Ki8m sat vien c6 the tryc tier) xac minh (khi 
c6 can cfr cho rat' ig lc& qua xac minh cua Chtp hanh vien, ca quan THADS khong 
khach quan, khong chinh xac va dugc sy tong cfia lanh dao Vin). Trail ca se ket 
qua lciem sat viec xac minh, ket qua Ulm tiep xac minh, Kiem sat vien xac dinh viec 
ap dicing bin ph, bao dam thi hanh an (ban hanh Quyet dknh ap diking bin phap 
bao dam) cila Chap hanh vien theo quy dinh tai khoan 4 Dieu 69 LIS THADS la 
dü hay chua dn ca se. Thong thueng, bin phap phong t6a tai khoan vã tam gift tai 
sari, gity t6 dugc Chdp hanh vien ap citing do da" c6 thong tin ro rang, cy the nai clang quan I tai san nenft xay ra vi 	bin phap dam bao "Rim dung viec cleing ky, chuyin clich, thay dói hien trang vJ tai san" thuong c6 vi pham khi khong xac minh lam ,r6 tài sari thuOc quyen se hciu ciia ngued phai thi hanh an tru6c khi ban 
hanh quyet dinh ap dyng. 

KM phat hien vi pham ciia Chdp hanh vien, ccr quan THADS trong viec ap 
ding bin phap dam bao, Ki'em sat vi8n can tham muu, bao cao, de xuat de lath 
So Vien ban hanh Yaeu ca'u Chap hart vi8n, ca quan THADS da ra guy& dinh thu 
hoi guy& dinh ap (Lyng bien phap dam bao (neu c6 clii h6 so, tai lieu, xac dinh viec 
ra quyet dinh la khong c6 ca ser) hoac yeu cautChap hanh vien, ca quan THADS d'a 
ra guy& dinh tin hanh xac minh b6 sung de c6 du ca ser ra quyet dinh (Ltru 
khong thyt hien ,you cau thu hOi quyet dinh, san de xac minh bo sung - tranh tinh 
bung throng sy tau tan tai san trong giai don guy& dinh bi thu hOi va khong dugc 
ap dyng bin phap dam bao). Truang hap xac dinh viec ap dyng hok Ichong ap 
dyng bin phap dam bao la vi pham thi Klein sat vien phai tham muu, d'e xuat l'anh 
dao Vien ban hanh kien nghi hoac lchang nghi d6i vei hanh vi caa Chap hanh vien, 
thU tnrerng CC/ quan THADS theo quy dinh tai Dieu 28 Luat To chet VKSND tram 
2014 nham kip thed kirk phyc vi pham. 

5.105? fling kiem sat viec thAm dinh gia, bin 	gia tàisãn d thi hanh in 
ye ca ban, khi tam sat viec tham dinh gia, ban d'Au gia tai san de thi hanh 

an thu hOi tai san trong cac vy an hinh str ye tham nhang, kith th duge thyc hien 
thu khi kthm sat viec thArn dinh gia, ban ddu gia tai san cM thi hanh an thong 
thuerng,,  theo quy dinh tai cac Dieu 25, 26, 27, 98, 101 Luat THADS; Dieu 35, 57 
L4t Dau gia; Dieu 25, 26, 27 adman 2 va 4), 31 Nghi dinh sa s6 62/2015ND-CP; Dreu 27 (khoan 1, 3, 5,) Nghi dinh s6 s6 33/2020/ND-CP va khoin 2 Dieu 14, Dthu 
25 Quy ch6 so 810. Bong theri, cAn nArn dugt ck budc cna quy trinh thAm dinh gia 
quy dinh tai Tien chuAn main dinh gia Viet Nam so 05, so 06, sa 07 ban hanh Icem 
theo Thong tu sO 28/2015/TT-BTC ngay 06/3/2015 cua BO Tai chinh; Tiou chuAn main dinh gia Viet Nam s6 08, 09 ban hanh kem theo Thong tu so 126/2015/TT-
BTC ngay 20/8/2015 ctia BO Tai chinh va Phy lyc ban hanh kem theo nam 2020); 
Dieu 5 Thong tu lien tich s6 11/2016/111LT-BTP-TANDTC- VKSTC ngay 
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01/8/2016 cika lien nganh BO Tu phap, TAND thi cao, VKSND Mi cao quy dinh 
mOt s6 van de ve thu Mc THADS va phai hgp lien nganh trong THADS. 

„De tranh tinh tang viec th chile THA bi keo dai, lch6 lchac phijc hOu qua do 
viec to chot dinh giá, tham dinh gia, ban dau gia tai san de THA c6 vi pham, Vin 
hem sat va Kim sat vie'n trong qua trinh thtm hien hem sat can hm mOt s6 nagi 
dung saw 

- Nghien thu ky va n6 clic nOi dung viec THA, he so- THA; cac quy dinh 
ve trinh tv,  thti tic cuttrig che ke bien, dinh gia, tharn dinh gia va ban dau gia tai san 
THA; phai hgp yeti Chap hanh viên de giao doe, thuyet phoc dOng vien ngueri phai 
THA tg nguyen THA theo quy dinh cüa phap luOt; 

- Thgc hien quy 	phi hgp,giita hai nganh (VKS - THADS) hoac lien 
naganh de Ca quan THADS chuyen  ho so THA cho Vien kiem sat tuck khi tham 
gia kiem sat viec cueing che,ke !Dien, dinh gia, tham dinh giá va ban dau gia tai san 
THA; ho so THA phai c6 day chi the tai lieu ve cueing the ke bien, dinh gia, tham 
dinh gia va ban dau gia tai sin THA. Kiem sat vien, cong,  chirc duge phan cong 
phai lap he so lciem sat, nghien thu va bao cao tie xuat de Lath dao cho Men 
tram khi thgc hien lciem sat cuang che ke,bien, dinh gia, tham dinh gia va ban du 
gia tAi san THA. Doi yeti cac hsa chua day did cac tai Iiu ce lien quan thi you au 
cung cap day du, kip theri; din yr% h6 scr c6 vi pham khong the kick phyc thi fir choi 
tham gia va c6 van ban yeu cau tam dung viec cu6ng the ke bien, dinh giá, tham 
dinh gia va ban dau gia tai san THA theo quy dinh cüa phap luSt; 

- Vin Id& sat cap tinh va cap huyen chit tang awe hien ici6m sat 100% 
cac vg viec THA c6 ap dting bien pilaf) cuang che ke bien tai san cila Ca quan 
THADS tie kip theri hem sat dugc viec dinh gia, tham dinh gia, ban du gia tai san 
THA (thgc hien ngay fir khi tham gia Iciem sat viec xic minh hien Wang tâi san da 
c6 lenh ke bienhoac khi ke bien tai sin la bat &Ong san, chu kiem sat viec Hi 
dong cueing che Ice bien Pen hanh do Sc, hem tra hien trang tai san de lop bien 
ban g,hi re vi tri, din tich, ranh giai thira dat dugc ke Men theo quy dinh tai khoan 
2,Dieu 88, ,Dieu 111 Lust THADS, tint). truitng hgp !chi ke bien chi ghi cac thong 
so theo Giay chimg nhOn QSDD); 

,Kiem sat he so phap 15r„cila T6 chile them dinh gia xac dinh chat 
nang tham dinh gia tai sari Goa TO chuc tham dinh gia va tu each phap15, cüa Tham 
dinh vien ve gia thong qua viec xem xet Clay chtimg nhOn dü dieu Icien kinh doanh 
dich vu tham dinh gia, Quyet dinh thanh lOp HOi dong tit dinh gia tai san cita ca 
quan c6 tham quyen, The tham dinh vien ye gia; 

Kiem sat h6 so phap 151 cua t6 chUc ban Mu gia tai san THA d xac dinh re 
chIrc Wang hoat dOng Mu gia tai san cita TO chtic ban dau gia, cüa Dau gia vien 
dieu hanh cuOc Mu gia thong qua viec xem xot Quyet dinh thanh lOp to chfrc ban 
thu gia, Criay da'ng lcSr hoat dOng, Dieu le dm doar,th nghiep (doi vai cling ty dau gia 
hgp danh) va Chung chi hanh nghe dâu gia cüa Dau gia vien; 

z  Thgc hien kiem sat viec ban du gia tài sari THA t4i cuOc Mu gia, Kiem sat 
vien can theo doi dien bien cuOc d'au gia de xac dinh thao tac nghiep ytt dm Chap 
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hanh vien va Tot 
 chuc ban dau gia theo quy dinh cüa phap luat, ter do linh hoat, 

nhay ben khi Kir 132 tinh,huang phat sixth. Truerng hap phat hien co vi pham hulk, 
trong vã sau khi ban dau gia cil

ia Chap Milli viOn hoc ck ca quan, to chat, cá 
than co lien quan thi co van ban yeu cau, kien nghi hoc khang nghi dO khac phtic 
vi pham, bao dam cho viec ban dan gia tai san THA dat hieu qua, ding phap luat... 
Viec tang hop ode nal dung dua vao Bien ban du 0. phai dam bao day dti va 
kWh quan, truing hop phat hien chua dung, chua day thi phai co 5/ hen, yeu 
cau ba sung; kinkyl 	 •Bien ban dau gia, Kiem sat vien phai lc)",  nhay vao tang trang theo quy 

EM kiem sat viec Chap hanh vien, Co quan THADS thut hien Dieu 37 Luat 
THADS, Kim sat vien can.nam vitng quy dinh tai Dieu 24 Quy the s6 810, nam 
re nai dung ha sa vi viec de xac dinh viec CHV va Co quan THADS da ban Minh 
ck quyet dinh dai yeti throng sir. KM phat hien vi pham dm Chap hanh vien vã Co 
quan THADS trong viec có dii can dr nhtmg khans ban hanh quyet dinh thu hoi 
the quyet dinh neu tren, Mem sat vien thtrc hien de xuat lath dao Vien ban hanh 
van ban yeti eau ca quan THADS ra guy& dinh thu hai ck guy& dinh theo dung 
quy dinh ciia phap luat hoac thut hien quyen Icien nghi hoc Ichang nghi doi voi co 
quan THADS, thti twang ca quan THADS theo quy dinh tai Dieu 28 Luat TO chic 
VKSND nam 2014 nham lcip tiled Ichac phtic vi pham. Ngoai ra, Mem sat vien can 
luu 32 lciem sat viec xac nhan lc& qua thi hanh an; kiem sat viec dinh chi thi bath 

an lchi kat thfic thi hanh an theo Dieu 11 Quy cite sit.).  810. 
Tren day la throng cian mat sa kg Wang thut hien kiem sat THADS v thu 

hai tài san trong cac \Ty an hinh sr ve tham Sing, lcinh te. Vien kiem sat cac 
cap nghien cut, op dung,  trong qua trinh kiem sat THADS ve thu hi tâi san 
trong cac vti an hinh str ye tham nhang, kinh tied bao dam that hien thang nhat 
trong than Nganh. Trona qua trinh thut hien nal) co phat sinh khO khan, vuOng 
mac, bat cap bao cao ye Vin kiem sat than dan ted cao (Vu 11) de gial dap, 
huong dan kip thai./. 

No'! nhPn: 
- Vien twang VKSTC (de b/cao); 
-D/c Nguyen Duy Gang -PVT VKSTC (de b(cao); 
- VICSND tinh, TP trire thuee TWO th/hien); 
- Van phong VKSTC Vu 14 (deph/hgp); 
- Lath dao, eong chile Vu 11 (de th/hien); 
- Lint: VT(1b), VI1(3b). 
S: 901, 
t-9/1 AV/ 

Nguyen Kim San 
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